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RISK MANAGEMENT TIPS FOR

NEW PROCEDURES AND TECHNOLOGY

Neal R. Reisman, MD, JD, FACS

Plastic surgeons have been at the forefront of new technology and advances in patient care for decades.  These competitive days finds us looking for whatever is new for marketing and patient selection purposes.  It is seeking this balance between our desire to advance plastic surgery and advance our practices that the legal world interacts.  It is important whenever any new procedure becomes taught and disseminated to try and include some balance in its utilization in order to keep the practitioner as protected as possible.  This balance lies between practice enhancement and the medical legal environment.  This chapter will address some of the particular risks associated with this procedure.  The zealous approach to new and potentially sought after procedures will create added risks.  Hopefully, this information will assist the practitioner in avoiding some of these pitfalls.

There are three areas of general risk associated with new procedures.  These include risks associated with advertising and marketing.  The second area concerns informed consent.  The last area involves agency law and the actual operating experience.

Marketing

Advertising and marketing one’s practice is at the forefront of concern today.  The balance between an ethical approach toward increasing visibility and hopefully more patients vs. saying and doing anything to increase market share must be resolved.  One must be very careful when making representations to patients.

Surgeons unknowingly may represent to a patient that a demonstrated result will most likely become that of the prospective patients.  This representation may be in the form of photographs shown to the patient or advertising/marketing information that the patient may see.  Even though one may show the patient what they perceive as a less than desirable result this should not represent to the patient that their result will be better.  Conversely we typically show good results to patients that should also not represent that the patient will achieve the same level of result.  Care must be taken to not create a warranty, either expressed or implied.

A warranty may be created if representations to the patient are made and then relied upon when the patient makes their choice for surgery.  An expressed warranty may be created when a tangible item such as a photograph or picture is represented as what the patient will achieve surgically.  This level may be reached if the patient brings a photograph and expects the same result.  Similarly, representative photographs and shown results may create the same problem.  This is not to say that photographs and results should not be shown to patients.  What is important is to include and document that the results shown may not represent the patient’s expected outcome.

Implied warranties are more difficult to understand.  Here, the patient’s expectations must be understood and if unrealistic or incorrect must be dispelled.  An example might be that a patient expects to have no bruising or swelling after a new technique and be able to attend a critical meeting five days after surgery.  Although unrealistic to you, if it is expected by the patient and then not met, you’ll have a problem.  It is very important to discuss and document that the patient’s expectations may not be met, if unrealistic.  Avoid misrepresentations regarding recovery time, bruising, pain, and potential for surgical complications.

The main problem with warranties is that there is no malpractice liability coverage and that negligence does not have to be proven.  The plaintiff must merely demonstrate a warranty was created, that it was breached, and then what the damages are.  Clearly, we do not want to be in the position of trying to defend this.  We must be very careful when reviewing our advertising and marketing materials.  The balance between increasing one’s practice and not creating further liability must be continually evaluated and preserved. 

Informed Consent
Informed consent remains a critical part of our practice and although it is difficult to sustain alone in a malpractice setting, is usually included in the malpractice claim.  New technology and new procedures require additional documentation to the patient in the informed consent area.  The standard of care in informed consent is what a reasonable patient needs to know to make an informed decision about care, treatment and surgery.  Past standards have included what a reasonable physician should disclose, but this is no longer the case.  

It is the physician’s responsibility to explain in detail and document risks, hazards, and alternatives to the patient seeking improvement.  Again, it is important to evaluate the patient’s expectations with reality.  Informed consent is a process, not a piece of paper.  Therefore, the processes of informing the patient about choices and options should be documented and complete and usually requires more than one visit.  In an earlier chapter, I discussed how to improve patient teaching by addressing the manner in which patients learn.  Patients have different learning styles that may include visual, auditory, and kinesthetic forms.  Some form of all three should be included in the informed consent process, especially for aesthetic surgery patients.  

Another important part in informed consent must address the new procedure aspect.  Let’s use ultrasound-assisted liposuction (UAL) as an example.  It is important to disclose to these patients that although UAL is touted as a new procedure, in reality it is an adjunct and an extension of liposuction.  The first patient the surgeon treats should be told in an honest fashion of the surgeon’s experience.  It may be deemed fraudulent to withhold this information.  There are ways to disclose this information and not drive the patient away.  An example might be to state that UAL is an extension and adjunct to conventional liposuction.  Therefore, the total experience in conventional liposuction and the UAL training course details should be discussed.  Feel free to discuss the process by which a surgeon obtains credentials to perform liposuction and other aesthetic procedures.

Operating Experience
The last area concerns that of the operating experience itself.  Although most jurisdictions have abandoned the “Captain of the Ship” doctrine, where the surgeon is responsible for everything occurring within the operating room and patient care area, there should be a good dialogue and education to nursing personnel and especially anesthesia personnel regarding expected standards of patient care.  

The equipment should be well maintained and documented, for example, as to hours of usage per UAL cannula, and remain solely within the control of the surgeon.  Nursing personnel should have adequate in-services and updates as to new equipment and patient preparation as well as becoming part of a surgical team for continuity of care.  The anesthesia department should have similar discussions, specific to the new technology and treatment regimens such as the physiologic and pharmacological effect of tumescent liposuction.  The surgeon could have liability for inadequately or negligently supervising the nursing personnel, allied health professionals, and the interaction between anesthesia and the surgical team. 

Summary
In summary, there are many legal risks of a plastic surgical practice in general, but new risks may increase if care is not taken with any new procedure or event.  I have outlined the major new areas in addition to the standard negligence claims that we all face in our surgery.  The only way I know to seldom or rarely face a legal battle is to never see a patient, but practice smart and look past the gimmicks of marketing schemes and practice enhancement through types of technology so new that outcome studies had yet to be performed.
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