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CONSENT – SPECIAL ISSUES
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Physicians sense the medical and risk prevention need for diagnostic testing now more than ever.  The information era is certainly here and we all are beset with conflicting demands for release of medical information and records to a variety of individuals and organizations.  Managed care often stipulates this transfer of information as well as mandating the pre-approval of diagnostic testing.  We all must be cautious about the ordering and release of such information.

Consent has progressed to require written authorization for diagnostic testing, such as HIV, as well as for the release of the results of those tests that are accorded enhanced privacy protection.  State and federal laws are changing and more and more “special cases” are legislated mandating more privacy protection.  It is important to understand these changes and how they impact the physician’s responsibility in obtaining consent for release of medical records.  Please check with your state’s medical association for specific requirements for any variances.  These areas included:

• Release of Medical Records and Information

• Legal Court or Administrative Proceedings

• Fraud – Abuse in Reporting

• Special Confidentiality Laws


— Minors


— Divorce


— Substance Abuse & Psychiatric Records


— Peer Review Records


— Mandatory Reporting


— Employer-Employee Reporting


— HIV Related Condition Testing & Reporting

Release of Medical Records and Information

Communications between a physician and the patient should be confidential.  This creed dates back to ancient Greek documents commonly known as the Hippocratic Corpus.  There are three areas supporting the requirement of confidentiality:

• Ethical medical considerations dating to Hippocratus

• State and federal statutes and evidentiary rules

• Right to privacy under the Fourteenth Amendment to the United States Constitution.

The release of confidential information is permitted by specific rules and guidelines that must be followed to avoid civil liability.  The medical office must have written and current authorization for the release of any patient medical information.  There is generally a broad interpretation of medical records to mean any records pertaining to the history, diagnosis, treatment or prognosis of the patient.  All health care providers and their staff are besieged with requests for such information and the use of facsimile machines has reached such a high level as to expect the transfer of such confidential information through this medium.  Utilize a fax cover letter that states that the transmission contains confidential information and that additional disclosure is not permitted.  This assists you in complying with privacy issues.

It is necessary to obtain and maintain a current written authorization for the release of any and all such information by the patient.  We will discuss below who can actually sign this release, but it must be an individual with the legal capacity to give such permission.  Usually, a general consent is obtained when the patient is first seen and examined, which permits the physician and staff to communicate with other health care providers and insurance entities for the patient’s benefit in facilitating their reimbursement claim.  Such a waiver of confidentiality must be in writing, specifically indicating:

• Information or records covered by the release

• Reasons for the release

• To whom the information is to be released

• Signature of the patient or authorized representative

Legal Court or Administrative Proceedings

Physicians and their office are often confused with demands for the release of medical records necessary to some legal proceeding.  Often no patient authorization is enclosed with the request.  Request an authorization by the patient if possible.  There are state rules that provide that such a written consent is not required when civil court or administrative proceedings involve:

1. Court proceedings brought by the patient against a physician and disclosure are relevant to the defense of the physician.

2. A proceeding to substantiate or collect on a claim for medical services provided to the patient.

3. A communication or record relevant to the patient’s physical, mental, or emotional condition and a party relies on that condition as a part of his or her claim or defense.

4. Any disciplinary investigation proceeding of a physician pursuant to the state medical practice act (check with your state), provided the patient’s identity remains confidential unless that patient initiated such action.

5. Any suit affecting the parent-child relationship.

6. Various civil proceedings relating to commitment proceedings involving the “Mentally Retarded Persons Act of 1977,” or regarding the abuse and neglect of a resident of an institution defined as such —  Health & Safety Code Ann. § 242.002.

7. Criminal proceedings.

If you have any questions regarding release of medical records concerning legal or administrative proceedings, always check with your state before release.

Special Confidentiality Laws

Minors

The patient, legal guardian or legally competent patient (emancipated minor) has the authority to grant disclosure.  The child or minor is usually not competent to sign for himself or herself.  It then becomes important to obtain consent from the parent or legal guardian.

Divorce
Different custody titles often confuse the medical office when consent is concerned.  Joint custody permits both parents the right to all information on their minor, unless specifically changed by the court.  Managing conservator and possessory conservator usually have equal rights concerning such information, but the minor actually resides with the managing conservator.  Check with the other parent (possessory conservator) about their rights of information or the granting of consent for procedures and treatment.  Custody battles are common and emotions run especially high.  Do not fall into the trap of injecting yourself into this battle.  Obtain court orders that specify what each parent is entitled to and follow them carefully.

Substance Abuse & Psychiatric Records:

The confidentiality of alcohol and drug abuse patient records is protected by federal statutes and regulations, as well as applicable state statutes.  Many patients require such treatment and this information is often a part of our medical records.  The federal protections are created to help patients seek such treatment without the obvious sequelae of disclosure.  The treatment programs must not release such information unless a specific release is obtained.  There are federal criminal actions for violation of these laws.  Be careful when seeking such information, or if obtaining this information, releasing to others without appropriate consent.

Peer Review Records

Hospital peer review records, although necessary for physician review, are not privileged under the physician-patient confidentiality privilege.  Most states have adopted specific peer review privileges for this information.  However, any portion of the medical record that includes the patient’s name and pertinent information is privileged and must be kept confidential, unless it is recognized as part of the list under legal proceedings.

Mandatory Reporting

There are a number of circumstances that require reporting without the patient’s consent, varying from state to state.  Most involve general maternal and infant health concerns, communicable diseases, heritable diseases, cancer reporting, occupational diseases, sexually transmitted diseases, abortion reporting, radioactive material misadministration*, and blood transfusion reaction* (*=federal required).  Plastic surgeons should be aware of state requirement, if applicable, to report gun shot wounds.  Failure to report such diagnosis or treatment may be a misdemeanor and is punishable.  In addition, most states require reporting of a cause to believe that child abuse or elderly abuse has occurred.

Employer-Employee Reporting

The medical office must be extra cautious in this area of patient confidentiality.  Check into your state’s workers’ compensation laws.  Do not release any information over the telephone unless you have written authorization by the patient/employee and you can verify that you are speaking to the individual authorized to receive such information.  Many states mandate the employer be kept informed of employee treatment when a workers’ compensation claim is filed.  Some states include the employee’s attorney and regulatory commissions.  Check your state’s requirements.

HIV-Related Reporting

Many state legislatures have addressed the confidentiality concerns of HIV testing and reporting.  Other states require, as recommended by the American Hospital Association, a specific written consent for the HIV test.  The consent for an HIV test should:

• Outline the purpose for the test

• Indicate risks from having the HIV test

• Provide for pre-test and post-test counseling if necessary

Specific authorization is required for disclosure of results.  Accidental exposure to blood or bodily fluid in a health care setting may grant the health care agency the authority to test the individual who may have exposed a health care worker to HIV without a specific consent.  All test results would also be subject to the same confidentiality provisions mandated by law.

Fraud/Abuse in Reporting

Plastic surgeons are often asked to perform surgery, which includes aesthetic and reimbursable procedures.  A dilemma occurs when a self-insured company requires information on the reimbursable procedure, but the patient will not give authorization for the aesthetic portion.  This should be the only time a surgeon splits the operative record into aesthetic and reimbursable records.  It is necessary and ethical to cite a reference to additional surgery in each separate record and not refer to the other.  Fraud is the intentional act to deceive another.  The perception of a non-referenced operative report might imply that the physician is attempting to deceive the third-party payer into paying for non-covered procedures.  Abuse is the intentional act of confusing another and has a similar result in litigation and coverage.  The physician should be very careful in releasing such information even with written authorization.  If a split operative report is required and demanded by the patient, make a reference in each operative report about additional surgery preformed and dictate each under a separate record.

Computerized Medical Records

The production of a “paperless” medical record through computer technology has been a goal of many vertically integrated managed care organizations.  Proponents of this form of record keeping believe that the use of computer technology allows for rapid access to medical information by the providers involved in a patient’s care.  Critics of the computerized medical record question the advisability of placing sensitive medical information concerning reproductive health, mental health and aesthetic surgery into a computerized information system that does not have adequate safeguards to prevent the accidental or inappropriate disclosure of information.  Despite alleged safeguards such as passwords and limited access to medical records, a defined custodian of the electronic medical record is not disclosed.  Managed care organizations could potentially submit the electronic medical record to aggregate data analysis or share information with other carriers concerning outcomes etc.

The electronic medical record will be an area of increased legal scrutiny concerning issues of patient confidentiality, consent, mistake correction, disclosure, and control.  Despite the allure of a computerized medical record, it may be wise for plastic surgeons and their patients to approach this area with extreme caution.  Within this context, it may not be too bold to demand from the electronic information system an informed-consent document concerning the computerized medical record to assist with the decision to submit medical records.
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